INCUMBERED ESTATES (IRELAND) ACT. 



GENERAL ORDERS of the Court of Chancery, for regulating the Pro- 
ceedings under the Act for the Sale of Incumbered Estates in Ireland. 



Ordered, by The House of Commons, to be Printed, 27 February 1849. 



General Orders for regulating the Proceedings under an Act, intituled, 
“ An Act to facilitate the Sale of Incumbered Estates in Ireland.” 



Dated the 13th day of January 1849. 

THE Right Honourable Mazierc Brady, Lord High Chancellor of Ireland, by 
and with the Advice and Assistance of the Right Honourable Thomas Berry 
Cusack Smith, Master of the Rolls, doth hereby, in pursuance of an Act of 
Parliament, intituled, “ An Act to facilitate the Sale of Incumbered Estates 
in Ireland ,” and in pursuance of all other Powers in him vested, Order and 
Direct in manner following : 

I. Every petition to be presented under the said Act for the confirming and 
carrying into effect any contract for sale, or for the sale of any land or lease, 
shall be verified by the affidavit of the petitioner or petitioners, or by that of 
some other person or persons, stating special reasons why the affidavit of the 
petitioner or petitioners cannot be obtained in support of said petition. 

II. That the deponent or deponents in every such affidavit shall depose to 
the truth of the several matters stated in the petition, and in addition thereto 
shall state that there is not to his, her, or their knowledge or belief any person 
having any estate or interest in the lands or lease mentioned in the said petition, 
or any incumbrance or charge thereon, or whose consent is necessary to a sale 
thereof, other than the persons severally named as such in the petition. 

III. That the fees to be paid upon proceedings under the said Act, and all 
costs to be allowed thereon, shall be the same as may be now lawfully received 
by or allowed to the officers and solicitors of the court on similar proceedings in 
any cause or matter pending in the court; and all rules and orders of the court 
for the taxation of costs shall apply to the fees and costs of such proceedings. 

IV. That the Masters in Ordinary of the Court and the Registrars shall cause 
to, be duly and regularly entered in proper books, to be kept in their respective 
offices, according to the forms to be submitted to and approved of by the Lord 
Chancellor, the several particulars required to be stated in the return directed 
by the said Act to be laid before Parliament, so far as the documents and pro- 
ceedings in their said respective offices will enable them so to do; and all such 
entries shall be made weekly at least, so as to show at the end of each week the 
total amounts and quantities to that time of the several matters required to be 
set forth in such return. 
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V. Every petition shall contain an undertaking by the petitioner to submit 
to such order as the court may think proper to make, in the event of its 
appearing on any inquiry to be directed under the petition that such peti- 
tioner was not a person authorized by the statute to present such petition. 

VI. That, the petition by the owner of land, under the second section of the 
said Act, or by the owner of a lease under the fourth section of the said Act, who 
shall have contracted, subject to the approbation of the court, for the sale thereof, 
shall be entitled, and shall contain the statements as hereinafter set forth, with 
such variations as the nature and circumstances of each case may require. 

In the Matter of the Act to facilitate the Sale of Incumbered Estates in Ireland. 

Ex parte [state the name of the Petitioner.'] 

To the Right Honourable the Lord Chancellor. 

The humble Petition of 
The Petition shall state, 

1. The date of the contract for the sale of the lands or lease, the parties 
thereto, and a concise abstract of the contents thereof. 

2. In case the petition is by the owner of a lease under the fourth section of 
the Act, the petition shall state the date of and the parties to the lease, and 
the short particulars thereof. 

3. The petition shall state the estate or interest of the petitioner in the lands 
[or lease] so contracted to be sold, (section 7) and the uses or limitations, and 
the trusts (if any) to which the said lands [or lease, as the case may be] stand 
limited or settled ; and shall also state the name of every person who, to the 
knowledge or belief of the petitioner, has any estate or interest in the lands 
or lease in the said petition mentioned, and the dates of and parties to the 
several instruments referred to in the petition ; and the party by whom the peti- 
tion is prepared shall take special care that the abstract of the material parts of 
said instruments, stating the uses or limitations and trusts, shall be made with 
as much conciseness and brevity as is consistent with a clear statement of the 
same. 

4. In case the purchase-money of the lands or lease contracted to be sold is 
less than the amount due on foot of the incumbrances and charges in the second 
schedule to the petition mentioned, the petition shall further state the lands 
(if any) not contracted to be sold, which are subject to or affected by such 
incumbrances or charges, and the estate or interest of the petitioner therein, 
and the name or names of the other owner or owners thereof (if any), and the 
gross rental thereof ; and the several charges and incumbrances (if any) affect- 
ing said last-mentioned lands, and which shall not be specified in the second 
schedule to the said petition, and the net annual rental thereof. 

5. The petition shall further state, that in the first schedule thereunto an- 
nexed is set forth a true and accurate rental of the lands [or leasehold interest] 
contracted or proposed to be sold ; and such schedule shall be in the form here- 
inafter set forth, and shall state the names of each sub-denomination (if any) 
the names of the tenants, the dates of and parties to the leases or other instru- 
ments under which the said tenants respectively hold, the tenures, the number 
ot acres held by each tenant, the annual rents, the gale days, and the arrear due 
by each tenant to the last gale day. 

6. The petition shall further state, that in the second schedule thereto an- 
nexed is set forth a true and correct list of all the incumbrances and other 
charges affecting the lands [or lease] contracted or proposed to be sold ; and the 
names of the several persons entitled thereto or interested therein, together with 
the sums due on each incumbrance or charge, distinguishing principal from 
interest ; and such schedule shall be in the form hereinafter set forth, and shall 
distinguish such incumbrances or other charges which affect a derivative estate 
or interest, or less than the whole estate or interest, in the lands or lease con- 
tracted 
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tracted to be sold, from such incumbrances or charges as affect the whole estate 
or interest in the lands or lease contracted or proposed to be sold, and shall also 
distinguish those incumbrances or charges which affect all the lands from such as 
may affect only a portion thereof; ancl the petition shall state that there is 
not, to the knowledge or belief of the petitioner, any incumbrance or charge 
affecting said lands [or lease, as the case may be], save the incumbrances and 
charges in the said schedule set forth. 

7 . The petition shall state the Crown rents or quit rents (if any) subject to 
which such lands [or lease, as the case may be] shall be contracted or proposed 
to be sold. 

8 . The petition shall further state, that no incumbrancer is in possession of 
any part of the lands, and that no receiver has been appointed over the said 
lands [or lease, as the case may be], or any part thereof; or if any incum- 
brancer is in possession or has obtained an order for a receiver, add, — save and 
except the party named, and that the consent in writing to the petition has 
been obtained, signed by such incumbrancer; and the petition should set forth 
the short particulars of the consent, and the date thereof. 

9. In case the lands are subject to any mortgage or mortgages, the petition 
shall state that the}’ do not, nor do any of them contain any power of sale ; or 
in case a power of sale is contained in such mortgage, that the mortgagee has 
consented to the application ; or if there has been a refusal or neglect to use 
diligence towards the exercise of such power of sale, the petition should state 
such refusal or neglect, as specified in the 67th section of the Act. 

10 . The petition shall further state, that no suit for foreclosure, redemption, 
or sale of the said lands [or lease, as the case may be], or any part thereof, com- 
menced before the 1 st of July 1848, is pending ; or if any suit is pending, state 
the parties thereto, and when the bill was filed; and if such consent as is stated 
in the 67th section of the Act has been obtained, state same. 

11. The prayer of the petition should be carefully framed in accordance with 
the 10 th section of the Act, according to the circumstances of the particular 
case ; and it should further pray that the contract for the sale, should be carried 
into effect in case the petitioner has previously to the petition entered into 
a contract in pursuance of the Act, or if not, it should pray for a sale of the 
lands [or lease, as the case may be], under the provisions of the Act ; and the 
petitioner should also pray for general relief. 

The form of the petition, where the petitioner has not previously contracted 
for the sale of the land or lease, shall be the same (omitting the statements 
numbered 1 and 4), with such variations only as may be necessary in conse- 
quence of no previous contract having been entered into. 



-o. 



First 
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That the petition by the first incumbrancer on any land or lease under the 
second or fourth sections of the said Act shall be entitled and contain the state- 
ments as hereinafter set forth, with such variations as the nature and circum- 
stances of each case may require. 

In the Matter of the Act to facilitate the Sale of Incumbered Estates in Ireland. 

Ex parte [state the name of the Petitioner.'] 

To the Right Honourable the Lord Chancellor. 

The humble Petition of 
The Petition shall state, 

1. The incumbrance vested in the petitioner and how created, and if same 
was created by an instrument in writing, the date of and parties thereto. And 
the petition shall further state the material parts of such instrument, and no 
other parts thereof ; such statement to be made and the instrument abstracted 
with as much conciseness and brevity as is consistent with clearness. If the 
incumbrance be a judgment, decree, or order of the Court, the petition shall 
state the date and parties thereto. If the petitioner was no party to such instru- 
ment, judgment, decree, or order, &c., the petition shall state concisely the 
instruments by which the right to such incumbrance is vested in the petitioner ; 
the party preparing the petition taking special care that the title to the in- 
cumbrance shall be set forth in as concise a manner as is consistent with a clear 
deduction of such title. If the incumbrance is a judgment, and shall have been 
revived, the petition shall state the revival, and the parties to such judgment of 
revival. 

2. If the petition is under the fourth section of the Act, it shall state the date 
of the parties to, and the short particulars of the lease sought by the petition to 
be sold under the order of the Court. 

3 . The petition shall state the uses or limitations, and the trusts (if any), to 
which the land or lease stands limited or settled (section 7 ), so far as the 
petitioner is acquainted with same, and in whom the estate or interest in 
the land or lease is vested, and the name of every person who, to the know- 
ledge or belief of the petitioner, has any estate or interest in the lands or lease 
in the said petition mentioned ; but the petitioner is not to be allowed any costs 
or expenses for searching the registry. 

4 . The petition should further state, that in the schedule thereto annexed the 
petitioner has set forth to the best of his knowledge and belief a true and 
correct list of all the incumbrances and other charges affecting the lands [or 
lease, as the case may be] proposed to be sold, and the names of the several 
persons entitled thereto or interested therein, together with the sums due on 
each incumbrance or charge, and such schedule shall be in the form of the second 
schedule annexed to the petition by the owner of land, and which form the said 
incumbrancer shall fill up to the best of his knowledge and belief ; and the 
petition shall state that there is not to the knowledge or belief of the petitioner 
any incumbrance or charge affecting said lands [or lease, as the case may be], 
save the incumbrances and charges in said schedule set forth. The petitioner, 
however, is not to be allowed any costs for searches. This and the preceding 
provision, however, as to costs are not to apply to any searches which may be 
directed by the Master to whom the petition may be referred* 

5. The petition shall state the Crown rents and quit rents (if any), subject to 
which such land [or lease, as the case may be] shall be sought to be sold. 

The petition shall further state the matters to be stated eightly, ninthly, and 
tenthly in the petition by the owner of land ; and the prayer shall be framed 
under the tenth section of the Act according to the circumstances of the case ; 
and the petition shall further pray that the lands [or lease, as the case may be] 
may be sold under the provisions of the Act, and general relief. 

A petition by an incumbrancer under the second or fourth sections of the Act 
[not being the first incumbrancer] and being in possession of the title deeds and 
76. $ writings 
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writings relating to the land [or lease, as the case may be\ shall be similar to a 
petition by a first incumbrancer, stating in a schedule to his petition a list of the 
deeds and writings in his possession. 

VII. That every petition as aforesaid shall be headed as follows, according to 
the circumstances of each case ; 1st. Petition by the owner of land who has con- 
tracted for the sale thereof, under the section of the Act; or, 2dly. Petition by 
the owner of land under the second section of the Act, who has not contracted 
for the sale thereof; or 3dly. Petition by the first incumbrancer on land under 
the second section of the Act for the sale thereof ; or, 4thly. Petition by an 
incumbrancer on land under the second section of the Act, having possession 
of the title deeds and writings relating thereto, for the sale of such land ; or 
Sthly. Petition by the owner of a lease who has contracted for the sale thereof, 
under the fourth section of the Act ; or, 6thly. Petition by the owner of a 
lease under the fourth section of the Act, who has not contracted for the sale 
thereof ; or, 7thly. Petition by the first incumbrancer on a lease under the fourth 
section of the Act for the sale thereof; or, 8thiy. Petition by an incumbrancer 
on a lease under the fourth section of the Act, having possession of the title 
deeds and writings relating thereto for the sale of such lease. 



VIIL It is further ordered [in order to diminish the costs and expenses of 
proceedings in the Master’s office], that where a petition shall be presented by 
the owner of land or of a lease, under the second or fourth sections of the said 
Act [whether the said owner shall or shall not have previously contracted for 
the sale thereof], and' where an order of reference shall be made upon said peti- 
tion referring it to the Master (amongst other things) to take an account of the 
incumbrances and charges affecting the said land or lease, that the Master shall, 
without any charge or discharge being filed, report the several sums stated to 
be due for principal and interest in the second schedule to the said petition ; and 
also the arrear (if any) stated to be due upon the charges therein also men- 
tioned, to the several parties respectively in whom the said incumbrances and 
charges shall be stated to be vested, together with any additional interest or 
arrear which may accrue before the signing of the report, unless so far as any 
error shall be established in said schedule, under the circumstances hereinafter 
stated ; that is to say, 



1. Any person m whom it is stated by said schedule that an incumbrance or 
charge is vested shall be at liberty to file a charge for the purpose of correcting 
any error in said schedule, either in respect of the amount of principal or interest 
stated to be due on such incumbrance, or in respect of the arrear stated to be 
due on foot of such charge ; or in case the said incumbrance or charge is not 
vested absolutely in the person stated in such schedule, or if any oth?r person 
or persons is or are entitled to any estate, share or interest therein, or if the said 
schedule shall be in any other material particular inaccurate in relation to said 
a , oharge ma y be «ed to correct such error; and if it 
W i PPear *° th / MaSte • that ’* Was “ ecessar y proper to file such charge 
;arr» r P r S60f COTre ? 1D ^ “ error in said schedule, he shall in his report 
W s 7 m t r rOr -f C0 a ? d shaU be at liber ‘y t0 allow a s “” not exceed- 

*1 * hC Smd pCT f", or ‘ he costa of filing such charge ; but if the said 
retffLT a \ COTre t a n n m C ^ ar f e “Necessarily filed, such person on whose 
not' Exceed w’ sT ^th m® ed ’ to the petitioner such sum for costs 

Ms demand s 5 ’’ i ^ ^ “ sba11 dlrect ’ which sum sha11 be deducted from 
s Lvt thJ’- P 1 ° , tbe , Petitioner, as the Master shall direct; provided 

h^rtv^^allmv^^^ddV^ c ^ aT ® e sba U ba contested, the Master sh a P U be at 
maTleemtalonable 1 ^ “m beyond 5 1. in the cases aforesaid, as he 



or Ch^ge is e v S esred U aT h »° m ;t iS State n by the 9aid scbedule that an incumbrance 
is riot suited in ’ i, a yl[ ei soiLwhose name or whose charge or incumbrance 
h SC - he( l ule ’ wbo sha11 file a charge on foot of any incum- 
,„ a ce d° C a ;: Se ’„ SaVe ; Q ‘ beCase hereinafter mentioned, provided such charge 
r n ereS suet Zd d L “ d a “y “‘her person having any estSe 

libertv Fi! cLrs ib d T’ * h ? 6 P ermis3 '°“ of the Master, shall be at 

cified the tcLd P dKpUteS ‘ he right of a °y P ar ‘y w hose name is spe- 
lhed in the schedule, or the sum stated to be due to such party], to file in the 

Master’s 
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Master’s office a traversing note to the effect hereinafter stated. And thereupon 
a copy of such traversing note shall be served by the party who shall have filed 
the same upon the party in whom it is stated in such schedule that the said in- 
cumbrance or charge is vested ; and in case the party upon whom such traversing 
note shall be served, shall not within one month after such service, or such further 
time as the Master shall allow, file a charge on foot of his said claim, the Master 
shall disallow the same, and shall allow such sum for costs not exceeding 5/. to the 
person filing such traversing note as the Master shall thiuk fit, such sum so 
allowed for costs to be added to his demand ; and if the person served with such 
traversing note shall file a charge on foot of his claim, the party filino- suc h 
traversing note (but no other person without the leave of the Master) shall be at 
liberty to file a discharge thereto; and such proceedings shall or may be taken 
on toot oi such charge and discharge as are in such cases usual • and if the 
c “ ar . g* s °. i j i 1 e(i sllaI1 be disallowed by the Master, the person filing such charge 
shall be liable to pay to the person by whom the said traversing note shall have 
been hied, his costs properly and necessarily incurred in disputing such claim 
which costs the Taxing Master shall tax and certify without any order of the 
Court, upon a certificate signed by the Master of the disallowance of such 
charge ; and if the Master shall allow ibe charge so filed, the person by whom 
^ 11 ^’ ave,sbl o note sba R bave be en filed shall pay to the person whose charge 
shall be so allowed, his costs properly and necessarily incurred in establishing 
such claim, and which costs the Taxing Master shall tax and certify without any 
order of the Court, upon a certificate signed by the Master of the allowance of 
such charge : provided always, that the Master shall be at liberty to name any 
sum to be paid by either of the said parties as and for the costs without taxation. 
And it is further ordered, that if any party filing a charge under the said order 
ot reierence shall claim any incumbrance or charge specified in said schedule, 
or any right, share, or interest therein, and shall dispute the right of the person 
iti whom it is stated in said schedule that the said incumbrance or charge is 
vested, either in the whole or in part, it shall not be necessary in such case to 
file any traversing note; but the person in whom it is stated by the schedule 
that such incumbrance or charge is vested, shall receive notice of such charge, 
and he shall thereupon be at liberty to file a discharge to such charge ; and the 
Master shall decide the rights of the said claimants and make up his report 
thereon accordingly, and shall make such order as to the payment of costs by 
the one claimant to the other as he shall think fit; and the Taxing Master shall 
tax said costs without any order of the Court for that purpose upon the certificate 
of the said Master; provided always, that it shall and maybe lawful for the 
Master to name any sum to be paid by either of said parties as and for the costs, 
without taxation ; provided also, that it shall and may be lawful for the said 
Master, if he shall so think fit, and if it shall appear that the schedule to the 
said petition was erroneous in stating the name of the person in whom the 
incumbrance or charge was vested, to direct that a sum not exceeding si. 
shall be paid by the owner of the land or lease to whichever of said claim- 
ants the Master shall direct, such costs to be added to the demand against the 
said owner, or otherwise paid as the Master shall direct ; and credit shall be 
given for such sum out of costs awarded as between the claimants, if the Master 
shall so direct. And it is further ordered, that the said traversing note shall be 
to the following effect, having regard to the circumstances of each case ; that is 
to say. 

In the Matter of the Act to facilitate the Sale of Incumbered Estates in Ireland. 

Ex parte [name the Petitioner in the matter .] 

A. B., a person whose name is included as an incumbrancer [or having a 
charge] on the land [or lease] in the schedule to the petition mentioned ; or 
A. B., a person who has filed a charge under the order of reference in this 
matter, and whose charge has been allowed ; or A. B., a person having an in- 
terest in said land [or lease], with the permission of the Master [as the case may 
he] disputes the claim of C. D. in the second schedule to the petition mentioned, 
either wholly or in part [as the case may be], and requires the said C. D. to file 
a charge and establish the same. 

IX. It is further ordered, that if any person who shall be entitled to any 
charge, not being an incumbrancer within the meaning of the said Act [including 
7 $. C any 
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any such' apportioned charge as in said Act mentioned], shall be willing, under 
the provisions of the 22d section of the said Act, to accept a gross sum in satis- 
faction of such charge, and shall hie a charge under said order of reference for 
such purpose ; and if the Master shall include in his report such charge as an 
incumbrance under the provisions of such section, it shall be lawful for the 
Master to allow such sum, not exceeding 5 for the costs of such charge as the 
Master shall think fit; provided always, that in case said charge shall be con- 
tested, the Master shall be at liberty to allow such additional sum beyond 5 l. as 
he may deem reasonable. 

X. And it is further ordered, that if any incumbrancer or person having a 
charge, to whom an arrear on foot of such charge is due, shall claim priority over 
any other charge or incumbrance prior in point of date, under the provisions of 
the Act for the registry of deeds, or the Act for the registration of judgments, or 
upon any other ground, such person shall be at liberty to file a charge for the 
purpose of claiming such priority, if such priority shall not appear in the second 
schedule to such petition ; and shall in such case be entitled to such costs of 
proving such claim, not exceeding 5 l., as the Master shall direct : provided 
always, that in case such charge shall be contested, the Master shall be at 
liberty to allow such additional sum beyond the 5 1. as he may deem reasonable ; 
and provided also, that the costs of any discharge which may be filed to such 
charge by any other incumbrancer shall not be borne by the owner of the land 
or lease. 

XI. And it is further ordered, that where the owner of land or of a lease shall 
present a petition under said Act, and such owner shall be only tenant for life, 
or have some other limited interest therein, and where, from the disability of the 
party entitled in remainder, or for any other cause, the Master shall so think 
right, it shall be lawful for the Master to direct a charge to be filed by any per- 
son in whom it is stated by the second schedule to the petition such charge or 
incumbrance is vested, and to require such proof as to the said incumbrance or 
charge as he may think right, and to allow such costs for such and for proving- 
same as the Master shall think reasonable in case same shall be proved to his 
satisfaction. 

XII. And whereas if the petition by the owner of land or of a lease under the 
second or fourth sections of the said Act, be properly prepared, as hereinbefore 
directed, the expense of filing a charge thereunder for the purpose of again 
stating the uses and limitations or trusts (if any) to which said land or lease is 
subject, or for the purpose of any of the other inquiries directed by the order of 
reference, will be unnecessary, it is further ordered, that no charge shall be 
filed for any such purposes under said order of reference unless the Master shall 
otherwise direct; and if the Master shall direct a charge to be filed, it shall be 
confined to such matters as the Master shall direct. And it is further ordered, 
that the Master shall he at liberty, if he shall consider that the petition suf- 
ficiently sets forth and puts in issue the documents and other matters neces- 
sary to be proved under the order of reference, to proceed to make the in- 
quiries directed by said order, upon a summons, without any charge being 
filed; and if the Master shall direct such charge to be filed, no costs thereof 
shall be allowed to the solicitor as against the petitioner, unless the Master 
shall otherwise direct. 

is further ordered, that if proceedings shall be taken before the 
Master upon such petition without a charge being filed, the petition shall be 
considered as a charge for the purpose of entitling any person to file a discharge 
to such petition who would have been entitled, according to the practice in the 
Master s office, to file such discharge, if a charge had been filed ; and where 
said petition shall be proceeded on as a charge, all general orders of the Court 
shall be applicable to the proceedings on such petition as would be applicable to 
proceedings on a charge. 

XIV. R is further ordered, that where a petition shall be presented by the 
owner or land, or of a lease under the second or fourth sections of the said Act 
^whether the said owner shall or shall not have previously contracted for the 

sale 
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sale thereof], and an order of reference shall be made thereon, the advertise- 
ment which the Master shall cause to be published under the fourteenth section of 
the said Act [in addition to the matters directed by the said section] shall, instead 
of requiring all persons having incumbrances to come in and prove their de- 
mands, require all incumbrancers and persons having charges to proceed in 
the manner directed by the eighth general order hereinbefore get forth. And in 
case the Master shall cause any notice to be served under the sixteenth section 
of the said Act, upon any person in whom it shall be stated in the second schedule 
to said petition that an incumbrance or charge is vested, such person shall not be 
entitled to any costs of appearing before the Master in pursuance of such notice 
other than such costs as are provided for by these general orders, unless the 
Court shall otherwise direct. 

XV. It is further ordered, that in every report to be made by the Master 
under any order of reference under the said Act, the Master shall state, in a 
schedule to his said report, the number of meetings which have taken place 
under the said order of reference, and the dates of such meetings. 

M oziere Brady, C. 

T. B. C. Smith, M. R. 
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